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Docket No. S-20906A- l  4-00293

CONCORDIA FINANCING COMPANY, LTD,
a/k/a "CONCORDIA FINANCE," ER RESPONDENTS' REPLY IN

SUPPORT OF MOTION IN LIMINE
NUMBER TWOER FINANCIAL & ADVISORY SERVICES,
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DAVID JOHN WANZEK and LINDA
WANZEK, husband and wife,
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Respondents.

Respondents ER Financial & Advisory Services, LLC', Lance Michael Bersch, David

John Wanzek, and Linda Wanzek (the "ER Respondents") reply in support of their Motion in

Limine No. 2. This Motion objects to the Securities Division's proposed Exhibit S-177. This

exhibit piles hearsay upon hearsay and summary upon summary. It should not be admitted.

The Division argues that the Exhibit is admissible as a summary under Rule 1006 of the

Arizona Rules of Evidence. But Rule 1006 applies only to summaries of "voluminous writings,

recordings, or photographs." The telephonic interviews are not "writings, recordings, or

and thus they do not fall within Rule 1006. Nor has the Division shown that the

interviews were "voluminous". Further, each interview was summarized on a form, which was

then summarized on the exhibit. Thus, the exhibit is a summary of a summary. For all these

reasons, the exhibit is not admissible under Rule 1006.

photographs",

1 To the extent it has continued existence and the capacity to be sued.
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pa rt of the  Adminis tra tive  P roce dure  Act ("AP A"), conte nding tha t the  e xhibit ma y be  a dmitte d

despite  it be ing hea rsay. But the  Divis ion has  a lready invoked the  hea rsay rule s  in its  Response

to  Motion  in  Limine  No . 1 . The  he a rs a y rule s  ca nnot be  a pplica ble  only whe n it s uits  the

5 Divis ion .
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To the  extent the  hearsay rules do not apply, the  ER Respondents note  that ra ther than the

ge ne ra l AP A s ta tute , the  Commiss ion ha s  a dopte d a  spe cific rule  re ga rding e vide nce , A.A.C.

R14-3-l09(K). This  rule  provide s  tha t "Rule s  of e vide nce  be fore  the  Supe rior Court of the  s ta te

of Arizona  will be  gene ra lly followed but may be  re laxed in the  discre tion of the  Commiss ion or

pre s iding office r when devia tion from the  te chnica l rule s  of evidence  will a id in a sce rta ining the

facts ." Thus , the  Arizona  Rule s  of Evidence  s till "gene ra lly" apply, but the  ALJ  has  discre tion to

devia te  from the  "technica l" pa rts  of the  rule s  whe re  it would "a id in a sce rta ining the  facts ." The

ALJ  s hould not de via te  from the  Rule s  of Evide nce  he re . The  e xhibit is  not jus t firs t le ve l
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he a rs a y, it pile s  he a rs a y upon he a rs a y. Its  ina dmis s ibility in a  civil a ction would not be  on a

me re  te chnica lity. S e e  S ta te  v. 1323

1 6 "thre e  le ve ls  of
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Monta na , 1 3 6  Ariz .  6 0 5 ,  6 0 7 ,  6 6 7  P .2 d  1 3 2 0 ,

(1983)(upholding orde r in limine  e xcluding Crime  S top ca ll tha t cons titute d

he a rs a ys " (1) the  a lle ge d s ta te me nt, (2) its  re counting to a  police  de pa rtme nt, a nd (3) the

de pa rtme nt's  re cord of it.), English-Cla rk v. City of Tucson, 142 Ariz. 522, 526, 690 P .2d 1235,
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1239 (App. l984)(excluding summary compila tion of compla ints  to police  depa rtment whe re  the

re lia bility of the  compila tion wa s  not e s ta blis he d, a nd "the  lis t a mounte d to he a rs a y within

hea rsay").

The  Divis ion cite s Wiese le r v. P rims , 167 Ariz. 223, 227, 805 P .2d 1044, 1048 (App.

1990). But Wieseler and the  ca ses  it cite s  were  decided unde r the  APA, not this  Commiss ion's

e vide nce  rule . Furthe r, Wieseler did not involve  multiple  le ve ls  of he a rs a y or compila tions  of

hea rsay. In addition, even unde r Wiese le r, hea rsay can be  admitted only if it is  evidence  "of the

type " tha t "re a s ona ble  me n a re  a ccus tome d to  re ly [on] in  s e rious  a ffa irs ." Id  (c ita tions

omitted). Here , reasonable  people  would not in a  se rious  matte r re ly on summaries  of summaries

of s e condha nd communica tions  pre pa re d by a ge nts  of a n inte re s te d pa rty. Furthe r, the
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que s tionna ire  forms  file d out by the  inve s tiga tors , which the  e xhibit purports  to summa rize , a re

se lf-contradictory. The  example  a ttached to the  Divis ion's  re sponse  s ta te s  tha t the  inves tor was

not shown the  referenced presenta tion, ye t form a lso reports  tha t the  investor re lied on sta tements

in the  unseen presenta tion in investing.

The  pe rson who compile d the  Divis ion's  e xhibit, a nd who will te s tify, Chie f Inve s tiga tor

Cla ppe r, did not conduct ma ny of the  inte rvie ws . Furthe r, the  Divis ion ha s  re fus e d to a llow

Chief Investiga tor Clapper to be  deposed, and has successfully moved to quash the  subpoena  for

his  depos ition. Furthe r, the  inves tiga tors  had no incentive  to write  down s ta tements  favorable  to

the  ER Respondents . The  Divis ion could have  recorded the  inte rviews , a s  is  becoming common

pra ctice  with inve s tiga ting a ge ncie s , but it chose  not to. Furthe r, the  Divis ion is  fre e  to ca ll a ny

of the  inte rvie w pa rticipa nts  if it so de s ire s . Thus , this  Exhibit doe s  not "a id in a sce rta ining the

facts" and it should not be  admitted.
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The  Divis ion s ta te s  tha t the  "ER Re s ponde nts  do not conte nd in the ir Motion tha t the

propos e d Exhibit S -177 is  ina ccura te ." (Divis ion Re s pons e  a t 3:9-10).
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To the  contra ry, the

Motion spe cifica lly s ta te d tha t the  "propose d e xhibit cons is ts  of cryptic a nd a t time s  mis le a ding

la be ls " a nd tha t it wa s  "incomple te ". (Motion a t 3:7-10). Furthe r, the  Motion e xpla ine d tha t the
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Exhibit was  illegible . The  Divis ion has  not re sponded to these  points .

For these  reasons, the  exhibit should not be  admitted.
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RESPECTFULLY SUBMITTED this 19 day of August 2016.

By 4 , Up
Timot J. Sabo
S NELL & WILMER L.L.P .
One  Arizona  Cente r
400 East Van Buren
Phoenix, AZ 85004-2202
Phone: 602.382.6347
E-ma il: tsa bo@swla w.com
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Paul J . Roshka, Jr.
Cra ig Waugh
P OLS INELLI, P .C.
One East Washington St., Suite  1200
Phoenix, AZ 85004-2568
Phone : 602.650.2098
Ema il: proshka @pols ine lli.com»-1
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i n Attorneys for the ER Respondents

Origina l +
file d this

13 copies  of the  foregoing
19 *"'day of Augus t 2016, with:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Copies of the foregoing hand-delivered/mailed
this /}*""day of August 2016, to:

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

21

2 2

2 3

2 4

2 5

2 6

2 7

2 8

Mark H. Prent, Esq.
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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James D. Burgess, Esq.
Securities Division
Arizona Corporation Commission
1300 West Washington, 3rd Floor
Phoenix, Arizona 85007

Alan S. Baskin, Esq.
David E. Wood, Esq.
Baskin Richards, PLC
2901 North Central Avenue, Suite 1150
Phoenix, AZ 85012
Attorneys for Concordia Finance Company, LTD.
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